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IN THE | 
UNITED STATES COURT OF APPEALS | 


FOR THE DISTRICT OF COLUMBIA CIRCUIT ° 


No. - 24,247 


ADAM J. BERTAMINI, 


Petitioner, 


Vv. 


RAILROAD RETIREMENT BOARD, 
Respondent, | 


APPEAL FROM THE DECISION OF THE 
RAILROAD RETIREMENT BOARD 


BRIEF FOR PETITIONER 


STATEMENT OF QUESTION PRESENTED 


Is the petitioner’s physical or mental condition such that he is 
unable to engage in any regular employment and thereby entitled to 
a disability annuity under Section 2(a) 5 of the Railroad Retirement 


Act? 
) JURISDICTIONAL STATEMENT | 


The Railroad Retirement Board on the 7th day of January, 


1970, in its conclusion and finding in the Appeal of Adam J. Ber- 
tamini, Jr., RRB A-210-05-6431, Claims Appeal Docket No. 1311, 
found that petitioner was not disabled within the meaning of Section 
2(a) 5 of the Act, and accordingly is not entitled to an annuity. 
That under Section 355(f) of the Act, jurisdiction is granted for 
appeal directly to this Court from decisions of said Board. 


STATEMENT OF FACTS 


Petitioner was born on September 25, 1919, and has an eighth 
grade education. He has 19 years of service under the Act, beginning 
in 1945 and is less than 60 years of age. 


It is agreed that the applicable provision of the Act is Section 
2(a) 5, the petitioner being under 60 years of age, with less than 20 
years of service. 


Medical background shows that the petitioner has a history of 
back trouble since 1942. While in the Service he sustained a back 
injury in an obstacle course. The back was re-injured ‘in 1944. 
From that time until the present date, he has had increasing diffi- 
culty with his lower back." 


The medical record of petitioner indicates the following: 


Doctors’ progress notes from 1963 to 1965 show a substantial 
number of visits to the Veterans Administration Outpatient Clinic 
by petitioner for treatment of pain in back, knees, ankles, feet and © 
shoulders. ? 


1 Record, page 3. 
2Record, pages 71 through 81. 
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Dr. W. B. Morse, in a report dated March 10, 1965, as Medical 
Examiner for Washington Terminal Co., diagnosed petitioner’s ¢on- 
dition as arthritis in the neck, left hip and lower spine, and | both 
knees and ankles.? 


In April, 1965, petitioner was given a complete neurological 
examination at the Veterans Administration facility, complete labo- 
. ratory work-up, with resulting diagnosis: |! 


8 1. Chronic lumbosacral strain - symptomatic; 


2. Osteoarthritis involving cervical, thoracic and lum- | 
bar spines. Partial bursitis, osteoarthritis involving the | 
elbows and knees; | 
3. Minimal osteoarthritic changes involving the ankles 
and feet - symptomatic.* 

Petitioner was confined in George Washington Hospital from Feb- 
=. aary 18, 1967 to March 11, 1967, with the following diagnosis: 


1. Degenerative lumbar intervertebral discs; 

2. Hyperthrophic arthritic spine - minimal; 

3. Hiatal hernia; 

4. Hyperuricemia.* 


Petitioner first filed for disability annuity on February 23, 1965. 
This application was denied on June 7, 1965. On March 13, 1968, 
petitioner filed a new application and on the 22nd March, 1968, 
petitioner was examined by Dr. E. B. Kelly, Medical Director|of the 
Washington Terminal, with the following diagnosis: | 


This case has not previously been 
before this Court. 


3Record, page 34. 
*Record, page 50. 
SRecord, page 84. REFERENCE TO RULINGS 


| There are no rulings in the Board 
| Below to which this Court's atten- 
| tion should be called. | 


“Arthritis of the lumbar spine and right acromioclavi- 
cular joint regions.” ® 


Under date of May 28, 1968, the Board’s Bureau of Retirement 
Claims denied petitioner’s second application for disability annuity. 


Dr. Stewart Bush who treated petitioner during confinement 
at George Washington Hospital, in a report dated June 28, 1968,” 
confirmed a previous diagnosis of August 25, 1966: 


“Mr. Bertamini was discharged from the hospital with 
the final diagnosis of: degenerative lumbar interverte- 
bral disc disease; hypertrophic arthritis, minimal; hiatal 
hernia; and hyperuricemia. He was to use Tylenol 
medication PRN joint discomfort, Sactane PRM, for 
any acute pain, Colchicine, 2 tablets per day, and 
slowly increase Benemid to 500 Mgs. each day. He 
was to continuously wear his back brace.® 


Dr. Bush stated’ the above diagnosis had not changed at the most 
recent date.? 


On November 1, 1968, the Appeals Counsel denied petitioner’s 
appeal and on December 20, 1968, appeal was made to the Railroad 
Retirement Board.!° At the request of the petitioner’s treating 
physician, Dr. Stewart Bush, an- internist, that the petitioner be 
examined by an orthopedic surgeon, petitioner was sent to and 
examined, on February 14, 1969, by Dr. Robert L. Dow, an ortho- 
pedic surgeon in the District of Columbia. In his medical opinion, 
Dr. Dow stated as follows: 


®Record, page 67. 
7Record, page 91. 
8Record, page 95. 
*Record, page 91. 
10Record, page 103. 


“Apparently this individual suffers from chronic | 
hyperuricemia and degenerative disc disease of the | 
cervical and lumbar spines. It was felt that the com- | 


bination of conditions was sufficient to disable him 


for regular work including that of an electrician.” 


| 
On May 6, 1969, a medical consultant for the Board, Dr. G. A. 
Bica, after a review of the petitioner’s medical records stated: 

“It is believed that continued treatment and continued 
wearing of a brace, plus mild sedation and proper diet, 
would permit petitioner to perform on a near normal 
level.” 2 


Dr. Daniel Sinick, vocational consultant at the George Washing- 
ton University, on May 26, 1969, after a review of petitioner’s 
medical records, found that petitioner was employable as a guard, 
watchman, patrolman, special policeman, porter, cleaner, janitor or 
sweeper. 

Dr. Sinick indicated in his report that his conclusions could not 
be squared with the medical opinion submitted to the Board by Dr. 
Dow. : 

On August 20, 1969, the Board again referred petitioner’s com- 
plete file to Dr. Sydney Fine, a second vocational consultant. Dr. 
Fine in making his findings, indicated that he understood Dr. Bica’s 
statement to mean that the petitioner could, with treat- 
ment, perform at a normal level and understood Dr. Dow’s statement 
to indicate that petitioner was disabled for regular work as. an elec- 


11 Record, page 123. 
12Record, Page 126. 
13Record, page 131. 


trician. Based on these assumptions, he found petitioner could work 
as a guard, gateman, watchman, and indicated such jobs were avail- 
able in the District of Columbia. * 


Dr. Stewart Bush, on November 19, 1969, after having received 
a copy of Dr. Dow’s consultation report, concurred in the finding that 
petitioner’s physical condition was sufficient to disable him for regular 
work, including that of an electrician. 


ARGUMENT 


I. REGULAR EMPLOYMENT - THE MEANING OF REGULAR 
EMPLOYMENT AS USED IN SECTION 2(a) 5 OF THE ACT. 


That petitioner is 50 years. of age, has been employed as an 
electrician in the Railroad Industry for a total of 19 creditable years.1® 
Because he had not completed his 20th year and further because he 


is not 60 years of age, the only provision under which he qualifies 
for a disability annuity is Section 2(a) 5, Railroad Retirement Act 
1937, 50 Statute 307, as amended, (45 USC. 228 et seq.) hereinafter 
called the Act: ; 
“Individuals whose permanent physical or mental con- 


dition is such that they are unable to engage in any 
regular employment.” 


The respondent’s own regulations, Railroad Retirement Board 
Board Regulation 20 CFR. 208.17 (1966) set out the criterion as 
follows: 


14Record, page 143. 
15Record, page 155. 
16Record, page 149. 


“An individual is permanently disabled from engaging | 
in any regular employment whenever his physical or | 
mental condition is such that he is unable to perform | 
regularly, in the usual and customary manner the | 
substantial and material duties of any regular and — 
gainful employment which is substantial and not 
trifling.” 


The Court in the case of Aldridge v. Railroad Retirement Board, 
285 F.2d 759, applied this test in determining whether an individual 
seeking annuity benefits on account of physical or mental conditions 
under this section of the Act is unable to engage in any regular em- 
ployment: (The Test), “is not whether he is disabled from service 
in usual occupations but whether he is permanently disabled from 
regular or gainful employment within or without the railroad indus- 
try, which is substantial and not trifling.” 


The Court, in Duncan v. Railroad Retirement Board, 375, 915 
(1967), found no reason to distinguish the criteria for disability 
under the Social Security Act 42 USC 416()() (1965) and that 
criteria is used in Section 2(a) of the Act. 


Under the Social Security Act, the term disability and the qual- 
ification for receipt of benefits is defined as: | 


“Inability to engage in any substantial, gainful activity 
by reason of any medical determinable, physical or | 
mental impairment.” (Emphasis supplied.) 


Any determination then, under the applicable section of either 
Act, of what is regular employment, must demand that the! employ- 
ment be of substantial nature and cannot be trifling or of insignifi- 
cant quality. 


Assuming, for the purpose of this ment that the petitioner 
is physically capable of performing the employment possibilities listed 


by the vocational specialists as available in the Washington area, it is 
necessary to determine if the jobs would be substantial regular em- 
ployment for the petitioner. 


The type of jobs, listed by the vocational specialist and set out 
in general categories, are as follows: guard, stagedoor man, watch- 
man, patrolman, porter, cleaner, janitor or sweeper. !” 


Both the Board and the employment specialist, it would appear, 
have relegated this skilled, 50-year old man to jobs in the menial, 
untrained jabor market. Jobs whose holders, in many instances be- 
cause they are unskilled, are expected to do the meanest and lowest 
labors. It would appear that the jobs described fall precisely within 
the expression in Aldridge v. Railroad Retirement Board, as trifling 
and not substantial. 


Posing an even more practical objection, is the comment of 
Judge Sobeloff, Duncan v. RRB, 375 F.2d 915, in a case strikingly 
similar. The petitioner therein was a boilermaker. A vocational 
specialist, there as here, suggested job opportunities in the unskilled 
areas. Meeting this suggestion, Judge Sobeloff comments: 


“Moreover, Duncan’s only skill is as a boilermaker, a 
job to which he cannot return, and the Board itself 
excluded from its suggested job opportunities those 
requiring extensive training or unique skills. The very 
fact that a person like Duncan is thus relegated to the 
general manpower pool consisting largely of able- 
bodied men, drastically reduces his chances of obtain- 
ing any regular employment that may exist. If he 
possessed a transferable skill, an employer might be 
willing to discount his medical history in the hope 


17Record, page 131. 


that he would become a productive worker. However, 
since he can compete for unskilled employment only, | 
it is unrealistic, without additional supporting facts, 
to assume the real point in issue, whether employers 
would be willing to hire such a person, risking exces- 
sive absenteeism and the possibility of higher 
workmen’s compensation premiums. 


It is illusory to speak abstractly of a man’s residual 
capacities as fitting him for new employment if, in 
reality, there is no demand for the services of people ' 
with his impairments. Such a person remains without 
employment not because of depressed economic con-| 
ditions - hazard not covered by this legislation; he 
remains unemployed because illness has made him | 
unemployable. In essence, he is totally incapacitated, 
A rule which ignores this does not fulfill, but frus- 

trates, the basic purpose of the law.” 

The job opportunities enumerated - even accepting for this 
argument that the petitioner was physically capable of doing the 
work, considering his years as a skilled craftsman, his age and com- 
pounding this by the competition in the unskilled labor market of 
young, strong, unskilled person - would certainly exclude this type 
of employment as substantial, regular employment for this petitioner. 


I. MEDICAL EVIDENCE RELATING TO PETITIONER'S 
ENGAGING IN REGULAR EMPLOYMENT 


Can petitioner physically engage in regular employment? Ulti- 
mately, the question is a pure medical question to be answered by 
physicians trained in this field who have had the opportunity to 
examine, test and evaluate the petitioner. | = 

| 


The record herein is replete with treatments, tests, X-rays and 
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ultimately diagnosis of the petitioner’s condition, made by various 
physicians, from 1942 to the present date. 


That the petitioner has serious physical handicaps reflects itself 
throughout the entire records. Since 1965 the petitioner has been 
continually under medical treatment. 


In April 1965, the Veterans Administration, after a lengthy re- 
port, diagnosed petitioner’s condition as follows: 
(i) Chronic lumbosacral strain - symptomatic; 


(ii) Osteoarthritis involving cervical, thoracic and 
lumbar spines. Partial bursitis, osteoarthritis 
involving the elbows and knees. Symptomatic; 


(iii) Minimal osteoarthritic changes involving the 
ankles and feet - symptomatic. '® 


During hospitalization at George Washington Hospital, in Febru- 
ary and March, 1967, the final diagnosis was as follows: 
(i) Degenerative lumbar intervertebral discs; 
(ii) Hypertrophic arthritic spine - minimal; 
(iii) Hiatal hernia; 
(iv) Hyperuricemia. 


Dr. E. B. Nelly, Medical Director of the Washington Terminal 
Co., found, in March, 1968, that petitioner was suffering from arth- 
ritis of the lumbar spine and right acromioclavicular joint regions. ”° 


Since August, 1966, petitioner has been under the care of Dr. 
Stewart W. Bush, a physician on the staff of George Washington 


18Record, page 50. 
19Record, page 84. 
20Record, page 67. 
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Hospital. Dr. Bush, in consultation with Dr. Hugo Rizzoli, a neuro- 
surgeon,” reported a diagnosis of: degenerative lumbar intervertebral 
disc disease; hypertrophic arthritis, minimal; hiatal hernia; and hyper- 
uricemia. On October 27, 1969, Dr. Bush felt an orthopedic consul- 
tation was needed and petitioner was then examined by an orthdpedic 


surgeon. 2 | 
| 


In February, 1969, petitioner was examined by Dr. Robert L. 
Dow, an orthopedic surgeon in the District of Columbia. After his 
examination and tests, which substantially confirmed the diagnosis 
of previous examining physicians, Dr. Dow was asked specifically, in 
view of his findings and examination, whether petitioner was capable 
of performing any regular employment. He responded: 


“Apparently, this individual suffers from chronic hy- 
peruricemia and degenerative disc disease of the | 
cervical and lumbar spine. It is felt that the com- | 
bination of conditions was sufficient to disable him | 
for regular work including that of an electrician.”?? 

In view of the fact that Dr. Bush had been treating petitioner 
since 1966 and had requested consultation by an orthopedist.’ Dr. 
Dow’s report was forwarded to Dr. Bush and he was specifically 
asked to state his medical opinion on the ability of petitioner to 


engage in any regular employment. In response, Dr. Bush replied: 


“I have read Dr. Robert Dow’s letter of March 6, | 
1969, and concur in his conclusion that the com- 
bination of conditions was sufficient to disable him 
from regular work, including that of an electrician.”™* | 


21 Record, page 95. 

22Record, page 153. 
23Record, page 123. 
24Record, page 155. 
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Dr. G. A. Bica, a medical consultant for the Board, after a 
review of the medical record, on May 6, 1969, found: 
“It is believed that continued treatment and continued 
wearing of a brace, plus mild sedation and proper diet, 


would permit petitioner to perform at a near normal 
level.” 25 


All of the doctors appear to substantially agree on the diagnosis 
of the condition 'of petitioner. Dr. Bush, who has treated this man 
from 1966 up to the present time, and Dr. Dow who saw petitioner 
in February, 1969, both concur that his condition prevents him from 
engaging in regular employment. The only other physician who re- 
sponded, although indirectly, after having the benefit of specialist’s 
opinion, to the question of petitioner’s ability to perform in regular 
employment, was Dr. Bica. Although this doctor had all the written 
records before him, including the reports of Doctors Dow and Bush, 
he found as his opinion, that under certain conditions, petitioner 
could perform at near normal level. If we are to interpret this state- 
ment to mean petitioner could perform in regular employment, we 
must conclude that Dr. Bica came to this conclusion,”© never having 
seen petitioner and in the face of the opinion of Doctors Dow and 
Bush, the treating and examining specialists, who came to the exact 
opposite conclusion. 


Dr. Bush, having had the opportunity to observe petitioner, as 
treating physician since 1966, and Dr. Dow, as orthopedic consul- 
tant, who most recently gave petitioner a complete and thorough 
physical examination, both had complete opportunity to observe 
petitioner’s demeanor and physical problems with their own eyes. 


25Record, page 126. 
26Record, page 126. 
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' Dr. Bica, never having seen petitioner nor examined him, made 
his determination by a reading of the medical reports, which included 
the findings of both Doctors Bush and Dow. In substance, the only 
substantial medical evidence to the effect that petitioner is capable 
of regular employment, was made by a physician who never saw the 

atient, never examined the patient and made his determination of 
petitioner's working capabilities through the eyes and reports of 
ther physicians, with whom he disagreed. 


Ill. PETITIONER’S MEDICAL HISTORY 


A reading of petitioner’s medical histories in the numerous 
medical reports, reveals that since 1965 the petitioner has related to 
examining physicians, the existence of pain and swelling and limita- 
tion of use of various parts of his body. | 

The earliest medical evidence received was a report by Dr, W.B. 
Morse, dated March 10, 1965, in which a diagnosis was given of 
arthritis in the neck, left hip and lower spine, and both knees and 
ankles. Dr. Morse indicated there was some crepitus; that petitioner 
informed him he sometimes had edema in the ankles; that he could 
not be on his feet for any length of time—two hours at the most— 
without his knees and legs hurting; and that his back also hurt after 
standing for a while and some days he could not move his head from 
side to side or flex it on his chest.?7 


} “DOCTOR’S PROGRESS NOTES” made by various doctors at 
the Veterans Administration Outpatient Clinic in Washington, D.C. 
in the years 1963-1965, were obtained, showing a considerable num- 
ber of visits by petitioner to the Clinic, complaining of pain in his 
knees, ankles, feet, back and shoulders. 7* 


27 Record, page 34. 
28Record, page 71 through 81. 


* 


Dr. Robert H. Craft, M.D. in a rating examination for the Respond- 
fent, dated May 7, 1965, set out in his report: 


NARRATIVE SUMMARY: This 45 year old, white 
male has had back trouble since 1942 and at that time 
he sustained a back injury in an obstacle course. He 
received another back injury again in 1944. From 
that time until the present he has been having in- 
creased difficulty with lower back pain. As the years 
have progressed he has had trouble with his upper 
back, his neck, his hips, his fingers, his shoulders, feet, 
knees, ankles and these seem to be getting progres- 
sively worse. At the present time he states that he 
has pain all over his back and his neck. He states 
that whenever he moves he has pain in his hips, his 
fingers, his ankles, knees, in fact almost all the peri-_ 
pheral joints. He states that it he moved around when 
it starts to bother him, it gets worse. : 


He states if he tries to do his job that things just 
tighten up on him and he gets stiff. He notices in 
the morning when he wakes up, he is just as stiff as 
can be and it takes him several hours to get into mov- 
ing. After several hours of moving around, if it is a 
cold, damp day the joints just seem to get aching 
worse. He states some days are obviously worse than 
others. In cold, damp weather it is severe and in 
warmer weather it is not. He states that he is always 
able to move the joints. There is nothing that stops 
him from moving them, but it hurts most of the time. 
It varies from a dull, constant ache that is tolerable, 
to a more of a knife-sharp ache, where it becomes 
intolerable. He states that it is interfering with his 
work, that he cannot continue working when the pain 
gets too severe and must lay down and rest.” 29 


29Record, page 49. 
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George Washington University Hospital records show that he 
was admitted to the hospital on February 18, 1967, and discharged 
March 11, 1967. The following is quoted from the final summary, 
signed by a Dr. D. Anderson: 


“Patient had arthritis for 25 years following a fallfrom 

a fence in 1942, which later led to pain in the back | 
and radiation down the right leg with paresthesias. 
He has been treated intermittently with ASA Darvon 
and Endocin. He is admitted at this time because of 
increased swelling and stiffness and aching in all joints, 
most marked in the ankles bilaterally.”*° 


Dr. Bush submitted a copy of “HISTORY AND PHYSICAL 
EXAMINATION” of petitioner, dated August 25, 1968, as follows: 


“A 47 year old, white male referred in by Dr. Hugo 
Rizzoli for evaluation of his joint complaints. This 
man states that in 1942, while in the Army, he 
twisted his back on an obstacle course and was hos- 
pitalized for 4-6 weeks. Then he went overseas for 
two years and had at times a great deal of difficulty 
straightening upon arising in the morning. Apparently 
had a 20 per cent disability rating for arthritis of the 
back on discharge from the Army. Back has contin- 
ued to bother him since that time. In 1959, however, 
he began with increased symptomology and describes 
a burning of the feet, elbows, low back and buttock 
burning. The knees hurt. Ankles and wrists have 
been swollen at times and bothered between the 
shoulders, and more recently severe pain in the neck. 
This past May, he returned to work as an electrician 
after 3 years of being unable to work. He states he 
has been at Naval Bethesda Hospital and had myelo- 
grams in 1959 which did show some restriction. 


30Record, page 85. 


Brace was used but created soreness in pressure points 
and was discontinued.” ** 


The records of medical history given to all physicians who 
examined petitioner are consistent. They are not contrary to any 
of the objective findings and diagnoses made by these physicians. 

In substantially all of these histories, petitioner has complained of 
pain in the various joints of his body and spine. In substantially all 
instances, the subjective complaints have been completely compatible 
with the objective finding. In a careful and close reading of the rec- 
ord there appears no inference that the petitioner is a malingerer or 
in any way feigning his physical condition. 


In his application for review to the Board, petitioner stated that 
his physical condition prevented him from engaging in any regular 
employment. The doctors confirm a physical condition that is com- 


patible with petitioner’s complaints and petitioner’s description of 
his physical ailments. There appears nothing in the record that con- 
tradicts or conflicts with statements in Petitioners medical history to 
plysicians, that in his present physical condition he is unable to en- 
gage in any regular employment. 


IV. NON-MEDICAL EVIDENCE RELATING TO PETITIONER’S 
ABILITY TO ENGAGE IN REGULAR EMPLOYMENT 


Additional evidence was presented to the Board in the form of 
reports and findings of two vocational employment specialists. Both 
of these gentlemen gave substantially the same opinion. They stated, 
in essence, that petitioner was capable of engaging in certain types 
of employment available in the District of Columbia. Both indicated 
that, despite his physical limitation, it was their opinion he was em- 


31 Record, page 92. 
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ployable as guard, porter, stagedoor man, cleaner, watchman, janitor, 
patrolman or sweeper and other similar type of employment. *' 


Dr. Daniel Sinick’s preface to his report indicates that his find- 
ings are based on Dr. Bica’s report and on petitioner’s educational 
background, his training and experience. He admittedly chose to dis- 
regard Dr. Dow’s findings. | 


4 


Dr. Sidney Fine’s report was prefaced with, “Data abstracted 
«from Railroad Board file”, which included: 


DIAGNOSIS: 


Dr. Bica: Chronic lumbo sacral strain, osteoarthritis, 
generalized. Treatment: Brace, Medication, Physical 
Therapy and Diet. Applicant can perform at normal 
level. 


Dr. Dow: Chronic hyperuricemia and degenerative 
disc disease of the cervical and lumbar spines suffici- 
ent to disable him for regular work of electrician. 33 


Both Dr. Bica’s and Dr. Dow’s diagnoses were incorrectly stated. 
Dr. Bica’s diagnosis as stated in his report of May 6, 1969, is as 
¢ follows: | 
“It is believed that continued treatment and continued 
wearing of a brace plus mild sedation and proper diet | 
would permit petitioner to perform on a near normal | 
level.2* (Emphasis supplied.) | 


32Record, page 131. 
33Record, page 143. 
Record, page 126. 
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Dr. Dow’s diagnosis as stated in his report of March 5, 1969, is 


as follows: 


“Apparently this individual suffers from chronic hy- 
peruricemia and degenerative disc disease of the 
cervical and lumbar spines. It was felt that the com- 
bination of conditions was sufficient to disable him 
for regular work, including that of an electrician.” > 
(Emphasis supplied.) 


It is suggested, initially, that the problem faced herein is pri- 
marily a medical one. A vocational specialist should, of necessity, 
accept the findings of the doctors who examined and treated the 
petitioner and then use the physician’s findings and conclusions as 
a basis for determination of their own field of specialty. 


Never having seen petitioner, the vocational specialists, Dr. Sid- 
ney Fine and Dr. Daniel Sinick, arrived at a conclusion, fundamen- 
tally medical in nature, in complete opposition to the only substantial 
medical evidence in the record presented by physicians who had the 
opportunity to examine and treat petitioner. 


Assuming both of these vocational specialists were medically 
trained and capable of making determination in the medical field, 
how could they possibly know without at least seeing and talking 
to petitioner, what effect the pain emanating from his physical con- 
dition would have on his ability to engage in regular or any employ- 


ment? 


Without meeting, viewing and interviewing petitioner, how can 
any person, physicians included, observe physical pain and its effect 
on agility and motivation. In what way could these intangibles pos- 
sibly reflect themselves fully through the written page. 


35Record, page 123. 
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The experts on employment would themselves admit that one 
of the best tools in their profession is the actual observation of |the 
individual. This was not done by either of these gentlemen, despite 
their offices being located in the immediate area of the petitioner’s 
home. | 

| 

Dr. Sinick in his report to the Board candidly admitted that he 
could not square his report with Dr. Dow’s findings. 36 Dr. Dow hav- 
ing had the opportunity to examine petitioner as consulting ortho- 
pedist, made his finding of petitioner’s physical capabilities on the 
basis of petitioner’s physical condition. Dr. Fine based his conclu- 
sions on Dr. Bica’s findings - who, of course, had never seen the 
petitioner and had based his expert opinion on the available medical 
records and reports, including those of Doctors Dow and Bush. | Dr. 
Fine simply refused to accept Dr. Dow’s opinion that petitioner was 
unable to engage in regular employment - despite the plain and obvi- 
ous use of these words. 


It is of interest to note that Page 15 of the Board’s findings 
stated that the Board’s District Manager - 


“checked with both the District Unemployment Com- 
pensation Board and the Virginia Employment Com- 
mission on the availability of the jobs Dr. Fine 
suggests. Both agencies stated they have open orders 
for this kind of work at the present time and were 
reasonably sure they could place petitioner even with 
his alleged disability.” >’ 


This same District Manager, who checked with the employment 
commissions in the District of Columbia and Virginia, also heads the 
Employment Service for the Railroad Industry in the District of Col- 


36Record, page 129. , | 
37 Record, page 142. 
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umbia. One wonders why petitioner was not offered, after 19 years 
of service, employment which the District Manager felt he was cap- 
able of doing and as enumerated by vocational specialists, within the 
Railroad Industry itself. 


CONCLUSION 


After serving 19 years as an employee in the Railroad Industry, 
the petitioner made application for disability annuity. Because he 
had not reached his 60th birthday yet or had not completed 20 years 
of service in the industry, it was necessary for him to show under 
the applicable section of the Statute that he was unable to engage 
in any regular employment. 


Whether or not he is physically capable of engaging in regular 


employment is a medical determination. The only substantial medi- 
cal evidence adduced was by petitioner. These physicians had the 
opportunity to see, treat, examine and evaluate him and have given 
their expert opinions that he is unable to engage in regular employ- 
ment. 


The evidence presented to the Board, to contradict petitioner’s 
contention that he is incapable of engaging in regular employment 
is basically from three persons: 4 physician who is employed by the 
Board, who has never seen the petitioner and who must rely on the 
medical records before him; the reports of two non-medical experts, 
who have never seen nor interviewed the petitioner and who too 
must make their determination from medical records and arrive at 
a fundamentally medical conclusion. 


In order for the vocational specialists to come to the conclu- 
sion they did, it was necessary for them to aceept the Board’s 
physician’s findings and reject the findings of the treating and con- 
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sglting physicians. Obviously, if they accepted the findings of the 
petitioner’s physicians, there would be no findings for them to make 
or report to write. They have thereby rejected the only evidence by 
doctors having opportunity to view, treat and examine petitioner. 
Both physicians, specialists in their field of medicine, made deter- 
rfination and findings within their field of specailty and rendered 
opinions that petitioner is not physically capable of regular employ- 
ment. | 
. The burden is on the respondent to support with substantial 
evidence its findings and decision: Slone v. Gardner, 355 F.2d 485; 
Universal Camera Corp. v. NLRB, 340 US 474, 71 SC 456; Webb v. 
RRB, F.2d 451. | 


It is respectfully suggested that the respondent did not meet 
this burden in that its decision was not supported by substantial 
evidence and that such decision be reversed. 


> 


8 
Respectfully submitted, 


Theodore E. Lombard 
1028 Connecticut Avenue, N.W. 
Washington, D.C. 20036 

Attorney for Petitioner 


mea G 
wir 


ike 


ih a a pinche A ‘ ve 

; ; ‘ fret i : fi A tyHRalaAe 
nasil Si : ’ : ‘i paises inant 
es ; : 


tft 


id 
a 


My 
” 


Met 
aroun 
; 
cat 


Wigs nd 


ti, 


Coin iewes 


Peedi 
Rae MA OREN Sa ; i exe ‘ 
veg ; . ‘itt : anon - y ard es y AN mene iy 
clam ut 
nor 


a 


rae 
Essen aime 


TABLE OF CONTENTS 


Table of Authorities Cited . 

Statement of the Issue Presented for Review 
Statement of the Case 

Argument . 

I The decision of the Board is not to be set aside 
if it is supported by substantial evidence in 
the record and is not based on an error of law 
The Board's decision that Mr. Bertamini is not 
entitled to a disability annuity under 
Section 2(a)5 of the Railroad Retirement Act is 
supported by substantial evidence in the record 
and is not based on an error of law . 

1. The decision on the facts . 
2. The decision in light of the applicable 


legal standards . 


Conclusion . 


TABLE OF AUTHORITIES CITED 


t 


Adams v. Flemming, 276 F. 2d 901 (C.A. 2, 1960) 


Cases 


Aldridge v. Railroad Retirement Board, 285 F. 2d 759 
(CCEALIES SLOG ioe ema om ioe ai raliroe ots ot fo) ein tors toile 


*Broussard v. Gardner, 382 F. 2d 278 (C.A. 5, 1967) . 
Burdett v. Finch, 425 F. 2d 687 (C.A. 5, 1970) . 
Campbell v. Gardner, 370 F. 2d 921 (C.A. 6, 1967) 


Celebrezze v. Sutton, 338 F. 2d 417 (C.A. 8, 1964) . 


*Chesonis v. Celebrezze, 248 F. Supp. 9 (E.D. Pa., 
F FROGS i ke one ioe hotel ofiustitouaiey skein -Mage tana fafa 
t 


Dgniel v. Gardner, 390 F. 2d 32 (C.A. 5, 1968) . 
Darter v. Cohen, 299 F. Supp. 473 (W.D. Va., 1969) . 


Duncan v. Railroad Retirement Board, 375 F. 2d 915 
(C.A. 4, 1967) . 2 ‘ 3 


*Dvorak v. Celebrezze, 345 F. 2d 894 (C.A. 10, 1965) 


Easttam v. Secretary of Health, Ed. and Helfare, 
364 F. 2d 509 (C.A. 8, 1966) . 


Galli v. Celebrezze, 339 F. 2d 924 (C.A. 9, 1964) 


- 20,21,25 


13 


13 


19 


Gardner v. Earnest, 371 F. 2d 606 (C.A. 4, 1967) . . - «| 


Gardner v. Gunter, 354 F. 2d 755 (C.A. 5, 1965) 


Gi.lispie v. Ribicoff, 204 F. ea 677 
(S.D. W. Va., 1962) : 


LS ee’ 


, 177, 313 F. 2d 568 (1962) 
N 

*Gotshaw v. Ribicoff, 307 F. 2d 840 (C.A. 4, 1962) 
e 


Gloss v. Railroad Retirement Board, 114 U.S. Sree D.C. 


Graham v. Ribicoff, 295 F. 2d 391 (C.A. 9, 1961) . 
Jones v. Celebrezze, 331 F. 2d 226 (C.A. 7, 1964) 
Labee v. Cohen, 408 F. 2d 998 (C.A. 5, 1969) . . 


Mark v. Celebrezze, 348 F. 2d 289 (C.A. 9, 1965) . . 


Marr v. Railroad Retirement Board, 206 F. 2d 47 
(C.A. 4, 1953) . Ae S- O88 


a 


Martin v. Finch, 415 F. 2d 793 (C.A. 5, 1969) 
McKay v. Gardner, 245 F. Supp. 739 (W.D. Pa., 1965) 
*Mitchell v. Gardner, 123 U.S. as D.C. ee 
358 F. 2d 826 (1966) . “ > 
t 
Monahan v. Railroad Retirement Board, 181 F. 2d 751 
(C.A. 7, 1950) . 5 P 
*Moon v. Celebrezze, 340 F. 2d 926 (C.A. 7, 1965) . 


Mullins v. Gardner, 396 F. 2d 139 (C.A. 6, 1968) . 


Ogle Railroad Retirement Board, 238 F. 2d 233 


Vv. 
(ef a ee i coke : 


Reyes Robles v. Finch, 4GO9 F. 2d 84 (C.A. 1, 1969) . 


Robinson v. Railroad Retirement Board, 184 F. 2d 703 
(C.A. 8, 1950) . aw Ae 404 


*Schafer v. Railroad Retirement Board, 217 F. 2d 874 
1954) . x ¢ “ 2 


. Railroad Retirement Board, 161 F. 2d 182 
1947) . : nik Bd wos 


Statzer v. Cohen, 297 F. Supp. 874 (W.D. Va., 1969) 


Watts v. Railroad Retirement Board, 150 F. 2d 113 
TiGoin SecA enone moons : A eee #4 


*Cases chiefly relied upon are marked by asterisks. 


Statutes 


Railroad Retirement Act (45 U.S.C. §§ 228a-228s-2) .. 2 
Section 2(a)4; 45 U.S.C. § 228b(a)4...- . cP 26-27 
Section 2(a)5; 45 U.S.C. § 228b(a)5...- . 1, 2, 3, 7, 8,18,20,21 
Section 10(a); 45 U.S.C. § 228j(a) .--- 2 
Section 10(b)4; 45 U.S.C. § 2284(b)4 Ae Sf 3 
Section 11; 45 U.S.C. § 228k .- +--+ +++ + sees 2,5 


Railroad Unemployment Insurance Act (45 U.S.C. 
§§ 351-367) 
Section l(r); 45 U.S.C. § 351(r) 
Section 5(f); 45 U.S.C. § 355(£) 
Section 12; 45 U.S.C. § 362 . 


60 Stat. 727. 
Public Law 90-248, Sec. 158(b), 81 Stat. 868 . 


Social Security Act, Section 223 (42 U.S.C. § 423) . 


Regulations 


Regulations of the Railroad Retirement Board 
Section 208.10(a); 20 CFR 208.10(a) .. - 
Section 208.17(a); 20 CFR 208.17(a) . 


Legislative History 


Hearings before a Subcommittee of the Committee on 
* Interstate Commerce, Senate, 79th Cong., lst sess., 
ON Rae 4 5 4 Rb 56 6 Oo eS Oa 8 


Report of the Committee on Finance, Senate Rept. No. 
90th Cong., lst sess., to accompany H.R. 12080 


Report of the Committee on Interstate Commerce, Senate 
Rept. No. 1710, 79th Cong., 2nd sess., to accompany 
H.R. 1362 . AAD Ses ee Ss Soo HSS 


Report of the Committee on Ways and Means, House Rept. 
. No. 544, 90th Cong., lst sess., on H.R. 12080 . 


Supplemental Report of the Committee on Interstate 
Commerce, Senate Rept. No. 1710, Part 2, 79th Cong., 
2nd sess., on H.R. 1362 . 5 oo 4 85 9 5-562 


Miscellaneous 


Worland's Medical Dictionary, 21st ed. 


| 
7 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,247 


ADAM J. BERTAMINI, 


Petitioner, 
vs. 


RAILROAD RETIREMENT BOARD, 


Respondent. 
ON PETITION TO REVIEW DECISION OF 
THE RAILROAD RETIREMENT BOARD 
BRIEF OF RESPONDENT 


STATEMENT OF THE ISSUE 


PRESENTED FOR REVIEW 


Is the decision of the Respondent, the Railroad Retirement 
| 


Board, that the Petitioner, Adam J. Bertamini, is not entitled to a 


disability annuity under Section 2(a)5 of the Railroad Retirement 


Act (45 U.S.C. § 228b(a)5) supported by substantial evidence in the 
record and not based on an error of law? 
| 
The instant case has not been before this Court previously under 


either the same title or a similar title. 


== 
STATEMENT OF THE CASE 

This proceeding was instituted by Petitioner (hereinafter 
referred to as Mr. Bertamini) to obtain review of a decision (R. soe 
made under the Railroad Retirement Act (45 U.S.C. §§ 228a-228s-2) by 
the Railroad Retirement Board (hereinafter referred to as the Board), 
which is an independent agency in the executive branch of the United 
States Government charged with the administration of that Act 
(Section 10(a); 45 U.S.C. § 228j(a)). 

The decision of the Board is subject to review by this Court under 
Sedtion 11 of the Act (45 U.S.C. § 228k), which incorporates by 
reference the provisions pertaining to judicial review set forth in 
Section 5(f) of the Railroad Unemployment Insurance Act (45 U.S.C. 

§ 355(£)), an Act also administered by the Board (Sections 1(r) and 
12; 45 U.S.C. §§ 351(r) and 362). 

In the decision complained of, rendered on January 7, 1970, the 
Board determined that Mr. Bertamini was not at that time entitled to 
a disability annuity under Section 2(a)5 of the Railroad Retirement 


2/ 
Act (45 U.S.C. § 228b(a)5) because his permanent physical or mental 


Se ESS eee 
1/ References in this form are to pages in the certified transcript 


of the record before the Board which has been filed with the Court. 
Section 2(a)5 is, as Mr. Bertamini concedes (Pet. Br. 2,6), the 
only provision of the Railroad Retirement Act under which an 
annuity could be awarded to an individual, such as he, who is 
seeking an annuity based on his own employment record but who is 
under sixty years of age and has completed less than twenty years 


of service creditable under the Act. 


-3- 


condition had not been shown to be such that he was unable to engage 


in any regular employment within the meaning of that section (R. 2-20). 


Section 2(a)5 of the Act provides, in pertinent part, as follows: 


"Sec. 2(a) The following-described individuals, 


if they shall have been employees on or after the 


enactment date, and shall have completed ten years of 
| 


service, shall * * * be eligible for annuities after! 
they shall have ceased to render compensated service. 
to any person, whether or not an employer as defined ' 


in section 1(a) (but with the right to engage in 


other employment to the extent not prohibited by sub 


r 


section (d)): 


xe RK 
"5. Individuals whose permanent 


physical or mental condition is such that 


they are unable to engage in any regular 


| 
Pursuant to the authority granted by Section 10(b)4 of the Act 


employment." 


(45 U.S.C. § 2284(b)4), the Board promulgated the following regulation 
regarding the establishment of permanent disability for work in any 


regular employment (20 CFR 208.17(a)): 


"An individual shall be deemed to be permanently 


| 
disabled for work in any regular employment if he has 


| 
a permanent physical or mental condition, as that term 
| 


is defined in § 208.10, and he is because of such con- 
| 


dition unable to perform regularly, in the usual and 
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customary manner, the substantial and material duties 

of any regular and gainful employment which is sub- 

stantial and not trifling, with any employer, whether 

or not subject to the act." 

The Section 208.10 referred to in the above quotation provides, 
insofar as is pertinent here, as follows: 

"x * *[T]he term ‘permanent physical or mental 
condition’ means a physical or mental impairment that 
can be expected to result in death or has lasted, or 
can be expected to last, for a continuous period of 


not less than 12 months." [20 CFR 208.10(a)] 


STATEMENT OF FACTS 

While the statement of facts in Mr. Bertamini's brief is deemed 
generally sufficient, it should be noted that subsequent to the denial 
of his first application for a disability annuity on June 7, 1965 
(R. 58), Mr. Bertamini returned to work for The Washington Terminal 
Company in 1966 and worked for about fourteen months until 
February 17, 1967 (R. 68, 148, 149). It should also be noted that 
Mr. Bertamini has failed to mention that the Board had before it a 
report concerning Mr. Bertamini's capability for work which was pre- 


pared by Dr. Stewart Bush on October 28, 1969 (R. 152-153). A more 


detailed discussion of that report and of the other medical and 


vocational evidence submitted in this case will be set forth in the 


"Argument" portion of this brief. 


THE DECISION OF THE BOARD IS NOT TO BE SET ASIDE IF IT IS SUPPORTED 
BY SUBSTANTIAL EVIDENCE IN THE RECORD AND IS NOT BASED ON AN ERROR 
OF LAW. | 


Section 11 of the Railroad Retirement Act (45 U.S.C. § 228k), 


pursuant to which this action is brought, incorporates the judicial 


review provisions of the Railroad Unemployment Insurance Act 


(Section 5(f); 45 U.S.C. § 355(£)) and thereby specifically provides 
| 
that: 


"x * * The findings of the Board as to the facts, 


if supported by evidence and in the absence of fraud, 
| 


shall be conclusive. * * *" 


In the case of Schafer v. Railroad Retirement Board, 217 F. 2d 
| 


874, 875 (C.A. 7, 1954), the Court, in affirming a decision of the 


Board denying a claim for disability benefits, described the finality 
| 


to be accorded to Board decisions under this provision in the 


following manner: 


'% * * This Court has ruled that upon judicial | 


review of a decision of the Board on a petition for | 


| 
benefits under the Railroad Retirement Act, the 


Board's decision should not be disturbed if supported 


by substantial evidence in the record and if not 
based on an error of law. Dunne v. Railroad Retires 
ment Board, 7 Cir., 183 F. 2d 366; Skinner v. Rail- 
road Retirement Board, 7 Cir., 182 F. 2d 622; 


Monahan v. Railroad Retirement Board, 7 Cir., 181 


F. 2d 751. 
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"As we pointed out in the Monahan case we do not 


consider the record as though this were a trial de 


novo. We merely make an inquiry to ascertain whether 


the findings of the Board are supported by substantial 

evidence and to make sure that such findings are not 

based on error of law." 

For similar statements regarding the scope of judicial review of 
decisions of the Board in cases involving claims for disability 
benefits see: Robinson v. Railroad Retirement Board, 184 F. 2d 703, 
705 (C.A. 8, 1950); Monahan v. Railroad Retirement Board, 181 F. 2d 
751, 753 (C.A. 7; 1950); Ogle v. Railroad Retirement Board, 238 F. 2d 
233, 234 (C.A. 6; 1956); Aldridge v. Railroad Retirement Board, 

285 F. 2d 759, 760 (C.A. 5, 1961); Squires v. Railroad Retirement 
Board, 161 F. 2d 182, 183 (C.A. 5, 1947); Watts v. Railroad Retirement 
Board, 150 F. 2d 113, 114 (C.A. 5, 1945); Marr v. Railroad Retirement 
Board, 206 F. 2d 47, 49 (C.A. 4, 1953). 

The standard set forth in the above-cited cases is not, of course, 
applicable only to disability cases; the rule of limited judicial 
review applies to all types of cases adjudicated by the Board. See, 
for example, Gloss v. Railroad Retirement Board, 114 U.S. App. D.C. 177, 
313 F. 2d 568, 569 (1962). However, as was stated in Watts, 150 F. 2d 
at 115, a disability case "is peculiarly a fact case, and * * * it 
was peculiarly for the Board to say whether the inference to be drawn 
_from the testimony as a whole was that plaintiff was, or that he was 


not, totally and permanently disabled." 


id 


THE BGARD'S DECISION THAT MR. BERTAMINI IS NOT ENTITLED TO A’ DISABILITY 
ANNUITY UNDER SECTION 2(a)5 OF THE RAILROAD RETIREMENT ACT) 1S 
SUPPORTED BY SUBSTANTIAL EVIDENCE IN THE RECORD AND IS NOT) BASED ON 
AN RRROR OF LAW. 

Section 2(a)5 of the Railroad Retirement Act (45 U.S.C. 

3/ 


§ 228b(a)5) provides that in order to be entitled to an annuity 
thereunder an individual's "permanent physical or mental con@ition" 

| 
must be such that he is "unable to engage in any regular employment." 


And, as the Board has provided in Section 208.17(a) of its Regulations 


(20 CFR 208.17(a)), the test to be applied in determining whether an 


indivfdual is unable to engage in any regular employment is not 

whether he is disabled for service in his usual occupation but is, 

rathes, whether he is disabled for any regular and gainful employment, 
| 


withig or without the railroad industry, which is substantial and not 
4/ | 
trifling. An individual claiming that he is unable to engage in any 
| 


eee ee ee ee oe 
3/ The pertinent provisions of this section and of Section [208.17 (a) 

of the Board's Regulations are set forth on pages 3 and 4 of this 
| 


brief. 


As Mr. Bertamini indicates in his brief (Pet. Br. 7), the Court in 


Aldridge v. Railroad Retirement Board, 285 F. 2d 759 (Cua. 5, 
1961), expressly held that this test constituted a correct appli- 
cation of law. In this connection it may be noted that the Rail- 
road Retirement Act does provide annuities, in Section 2(a)4 

(45 U.S.C. § 228b(a)4), for individuals who are merely disabled 
for work in their usual occupations; in order to be eligible for 
such an annuity, however, an individual must have either attained 


age sixty or completed twenty years of service creditable under 


the Act. 
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regular employment within the meaning of Section 2(a)5 has the burden 
of establishing such inability. See Reyes Robles v. Finch, 409 F. 2d 
84, 86 (C.A. 1, 1969); Mark v. Celebrezze, 348 F. 2d 289, 293 (C.A. 9, 


1965); Jones v. Celebrezze, 331 F. 2d 226, 228 (C.A. 7, 1964). 


The Decision on the Facts 

An examination of the evidence submitted in the instant case 
clearly reveals that Mr. Bertamini's claim to disability benefits 
rests primarily on the nature and extent of his physical impairment 
resultin; from pathological conditions affecting his back. Although 
he has complained at various times of pain in his neck, shoulders, 


elbows, wris s, fingers, hips, knees, ankles, and feet (R. 34, 37-42, 


451,49, 91, 92, 122), the medical evidence of record reveals that 


pathology relative to those areas, if any, is present in only a 

mild degree and does not contribute, except possibly to a minor extent, 
to his disability. Thus the physicians who examined Mr. Bertamini 
report that neurological examinations of the upper and lower 
extremities were normal (R. 50, 123), that no swelling (R. 50, 71, 92), 
or no marked swelling (R- 85), was present in the joints of the upper 
and lower extremities, that full range of motion existed in those 

areas (R. 50, 85, 92-93, 123), including the neck (R. 85, 123), and 
that X-rays taken of Mr. Bertamini showed evidence of only minimal, 

or mild, osteoarthritic changes involving the neck (cervical spine), 
knees, elbows, and talonvicular articulation of the left foot 


(R. 52-53), or the neck, hands, and wrists (R. 85), or the neck 
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and hands alone (R. 94). A final summary signed by D. Anderson, M.D., 


following Mr. Bertamini's discharge from The George Washington 


University Hospital on March ll, 1967, does contain a diagnpsis of 
5/ 
hyperuricemia, a condition also reported by Stewart W. Bush, M.D., 


Mr. Bertamini's personal physician, in a letter dated March 16, 1967 


(R. 94-95). At that time Dr. Bush stated that he did not! "know the 


aoe ee hyperuricemia in this individual" (R. 95), that in "some cases 
this may be responsible for joint symptomatology" (R. 95), but that 
wr. Bertamini's type of symptomatology would be atypical for the 
hyperuricemic pattern" (R. 95). In this regard, G. A. Bicd, M.D., a 


medical consultant with the Board who reviewed and considered the 
Py 


entire medical file in this case, advised that the reported readings 
| 


of uric acid in Mr. Bertamini's blood were at no time very | excessive 


(R. 126), and Dr. Bush himself stated in a letter of June 20, 1968, 


ee a eS ee 
5/ Excess of uric acid in the blood. Dorland's Medical Dictionary, 


2st ed., p. 694. 


6/ Robert L. Dow, M.D., an orthopedic surgeon retained by 
| 


Mr. Bertamini, also stated that Mr. Bertamini "apparently" suffers 
E | 


from chronic hyperuricemia (R. 123). However, since there is no 


®;ndication that Dr. Dow himself conducted any tests which would 


disclose the presence of that condition and since he had been 


furnished the medical reports contained in the Board's file (see 
R. 121), it appears that Dr. Dow's statement regarding hyper- 
uricemia is based on the findings reported by Dr. Anderson and 


Dr. Bush (see R. 122). 
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that the hyperuricemia was evidenced only on occasions, with the uric 
acid level being normal at other times (R. 91). Furthermore, Dr. Bush, 
who had felt that medication directed toward the hyperuricemia might 
improve Mr. Bertamini's joint symptomatology (R. 95), indicated in a 
letter dated October 28, 1969, that Mr. Bertamini has, in fact, im- 
proved somewhat as a result of “anti-gout therapy directed towards 
reduction of the hyperuricemia" (R. 152). In any event, whatever 


the significance of hyperuricemia might be in this case, Dr. Bush 


ngs cleariy indicated that the major factor affecting Mr. Bertamini's 


ability to work is the pain which he experiences in his lower back 
(R. 91, 152), and Mr. Bertamini himself has stated that while he has 
experienced discomfort in many joints, his chief source of difficulty 
is with his lower back (R. 123). 

The reports of the various physicians who examined Mr. Bertamini 
show that the back impairment from which he suffers is due either to 
atchritis of the spine or to degenerative disc disease of the lumbar 
sbine or to a combination of those conditions. Such arthritic changes 
s have occurred in Mr. Bertamini's spine, however, are described as 
mild, minimal, or very minimal (R. 53, 85, 94-95, 123). Moreover, 

RE - Bush stated it was his impression that Mr. Bertamini had evidence 
of "minimal degenerative and/or hypertrophic arthritis in the spine 
and hands which need not be symptomatic" and was not “out of propor- 
tion to the physical activities of several years in his present work" 
(R. 95), and Dr. Dow, while noting that X-rays had shown evidence of 
minimal hypertrophic changes involving Mr. Bertamini's spine, did not 
include arthritis among the conditions which he believed contribute 


to Mr. Bertamini's disability (R. 123). 


=e 
With respect to the condition diagnosed as Beeneratine lumbar 
disc disease, the first indication of the presence of euch condition 
appeared in the radiographic report of X-rays taken on March 25, 1965, 
at the Veterans Administration Outpatient Clinic in Washington, D. C., 
wherein a "slight narrowing of the intervertebral disc between L4 and 
LS as well as L5-S1" was noted (R. 52) and an impression jof "discogenic 
disease in the lower portion of the lumbar spine, as well as the 
lumbosacral segment" was recorded (R. 53). The second report which 
mentioned that condition was the final summary signed by Dr. Anderson 
following Mr. Bertamini's discharge from The George wesnicecon 
University Hospital on March 11, 1967. Dr. Anderson reported that 
no deformity was visualized in a lumbar myelogram but chat X-ray 
studies of the lumbar spine showed a "slight narrowing of L4, 5" and 
recorded a diagnosis of degenerative lumbar intervertebral disc 
QR. 85). Subsequently, Dr. Bush submitted a copy of a letter dated 
March 16, 1967, in which he also noted that the X-rays taken at The 
George Washington University Hospital showed a "slight narrowing of 


the L-4, L-5 intervertebral disc space" (R. 94). He further reported, 


nowever, that on reviewing the myelogram in consultation with a 


Dr. Hugo Rizzoli, there was an interpretation of an L- L-5 and an 
ts. S-1 disc degeneration more marked on the right, but that there was 
-.n0 nerve root compression or disc protrusion" and that Dr. Rizzoli 

had concluded that surgery was not indicated (R. 95); De. Bush stated 
that it was his impression that the “degenerative disc disease in the 


lumbar area will continue to be symptomatic with the physical activity 


of his present employment" (R. 95). Finally, Dr. Dow concluded, after 


; -12- 


See ane the 1967 X-rays, that Mr. Bertamini apparently suffered from 
degenerative disc disease of the lumbar spine (R. ee 

Upon consideration of the medical evidence taken as a whole, it 
appears from the findings reported that the arthritic changes in 
Mr. Bertamini's back and certain joint areas are, at most, of only a 


mild or minimal nature (R. 52-53, 85, 94-95, 123), that the hyper- 


a 
gricemia which is evidenced on occasions (R. 91) is not very excessive 


4 
RR. 126) and apparently has improved with treatment (R. 152), that 


the degenerative disc disease in the lumbar spine is evidenced only 


by a slight narrowing of intervertebral disc space (R. 52, 85, 94, 


77 tt may be noted at this point that Dr. Dow also found that the 
1967 X-rays showed some narrowing of the intervertebral disc 
space at the C5, C6 level of the cervical spine, and concluded 
that Mr. Bertamini "apparently" suffers from degenerative disc 
disease of the cervical spine as well as the lumbar spine. In 
this regard, however, neither Dr. Anderson (R. 85) nor Dr. Bush 
(R. 94-95), who studied those same X-rays, mentioned any evidence 
of narrowing of the intervertebral disc space in the cervical 
spine or expressed any opinion, tentative or otherwise, that 
Mr. Bertamini suffers from degenerative disc disease in that area. 
Furthermore, Dr. Anderson reported that a cervical myelogram 
exhibited no deformity (R. 85), and a previous X-ray of 
Mr. Bertamini's cervical spine taken on March 25, 1965, at the 
Veterans Administration Outpatient Clinic in Washington, D. C., 


showed the intervertebral spaces to be within normal limits (R. 52). 
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223) with no nerve root compression or disc protrusion (R. 95), and 
that while there is some limitation of motion with respect to bending 
‘R. 49-50, 92-93, 123), Mr. Bertamini has full range of hotion of his 
upper and lower extremities (R. 50, 85, 92-93, 123) and his neck 


(R. 85, 123). However, despite these findings indicating that his 
| 


Smpairment is not of great severity, still Mr. Bertamini complains of 


generalized pain, most severe in his lower back, which seriously 
affects his ability to work. In this regard, it is scone as 
the Board stated in its decision (R. 19), that the factor of pain must 
be considered in determining Mr. Bertamini's total disability. Never- 
theless, asserted pain in and of itself is not necessarily disabling. 
See Dvorak v. Celebrezze, 345 F. 2d 894 (C.A. 10, 1965),| wherein the 
Court noted (p. 895) "the difficulty of disproving by evidence a 

| 


claimant's subjective statement of inability to work because of pain." 


See also Robinson v. Railroad Retirement Board, 184 F. 2d 703, 705 
(C.A. 8, 1950); Moon v. Celebrezze, 340 F. 2d 926, 930 (c.A. 7, 1965); 
Easttam v. Secretary of Health, Ed. and Welfare, 364 F. 2d 509, 513 
(C.A. 8, 1966); Reyes Robles v. Finch, 409 F. 2d 84, 87 (C.A. 1, 1969); 
parter v. Cohen, 299 F. Supp. 473 (W.D. Va., 1969). Here, as in the 
cases cited, there is an absence of objective evidence proportionate 


to the subjective complaints, and Dr. Bush's statements that it was his 


*opinion that "the degenerative disc disease in the zune area will 


continue to be symptomatic with the physical activity of his present 

. 

employment" (R. 95) and that Mr. Bertamini's low back pathology was 
anot very symptomatic with restricted physical activities (R. 91), sup- 


port the Board's conclusion that "much of appellant's pain is associated 


with the heavy work which he did for many years" (R. 19). 
| 
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In addition to the objective medical findings and diagnoses 
reported by the physicians who have examined Mr. Bertamini and the 
subjective complaints made by him regarding the extent of his impair- 
ment, the record also contains the opinions of several physicians and 
the reports of two vocational consultants concerning Mr. Bertamini's 
ability to engage in substantial gainful employment. Dr. Dow, who 
reviewed the medical evidence contained in the Board's file and also 
examined Mr. Bertamini on February 14, 1969, concluded his report with 
the following statement (R. 123): 

; "Apparently, this individual suffers from chronic 
hyperuricemia and degenerative disc disease of the 

cervical and lumbar spines. It was felt that the com- 

bination of conditions was sufficient to disable him 

for regular work, including that of an electrician." 

[Emphasis supplied.] 

This opinion, however, must be considered of questionable value for 


several reasons: First, Dr. Dow's use of the word "apparently" in 


phetace to the diagnoses listed would seem to indicate either that he 


was somewhat uncertain as to the existence of the conditions diagnosed 
or that the diagnoses were based on findings made by other physicians 
rather than on his own findings. Second, Dr. Dow's statement that it 
"was" felt that Mr. Bertamini was disabled raises doubt as to whether 
he was expressing his own opinion or was, instead, merely stating what 
he considered to be the opinion of other physicians who had examined 


8/ 
Mr. Bertamini. Third, as has been mentioned previously, Dr. Dow 


8/ See the footnote on page 12 of this brief. 
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found that X-rays taken of Mr. Bertamini in 1967 showed some narrowing 
of the intervertebral disc space at the C5, C6 level of the cervical 
spine and concluded that Mr. Bertamini "apparently" suffers from 
degenerative disc disease of the cervical spine; no other physician, 
including those who studied the same X-rays, made such a finding or 
diagnosis. Finally, as the Board stated in its decision @. 17-18), 
Dr. Dow's opinion must be evaluated in the light of the findings and 
diagnoses set forth in his report, and while those findings and 
diagnoses could reasonably be taken as showing Mr. Bertamini to be 
disabled for the work which he had been performing as a railroad 
electrician, they do not furnish an adequate basis for the conclusion 
that he is unable to engage in any substantial euployment.- 

Not only is Dr. Dow's "opinion" of doubtful value, but, in 
addictions contrary opinions were expressed by Dr. E. B. Kelly, Medical 
Director of the Washington Terminal Company, Mr. Bertamini's ats 


quployer, and by Dr. Bush, Mr. Bertamini's personal physician. 
| 


Oe tialae 
ry Dr. W. B. Morse, a medical examiner for the Washington Terminal 
Company, submitted a medical report dated March 10, 1965, following 


Mr. Bertamini's first application for disability benefits in which 


he indicated that it was his opinion that Mr. Bertamini was not 
then, and would not be in the future, able to work either in his 
last occupation or in any other type of work (R. 34). Subse- 
quently, however, Mr. Bertamini returned to work for) the Terminal 


Company in 1966 and worked for about fourteen months! until 


February 17, 1967 (R. 68, 148, 149). 
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Dr. Kelly, in a report dated March 22, 1968, advised that 
Mr. Bertamini had not been disqualified by the Terminal Company for 
service in his regular occupation and further advised that in his 
opinion Mr. Bertamini was able to work in his last occupation as 
well as being able to engage in some other type of work (R. 67). 
Even more significant is the opinion of Dr. Bush who has been treating 
Mr. Bertamini since 1966. Although he stated that it was difficult 
for him to "answer specifically what kind of work Mr. Bertamini is 
capable of at this time’ (R. 152), partly because Mr. Bertamini had 
eaaiche past not <:cepted an attempt to evaluate his job potential by 
the rehabilitation group at The George Washington University Hospital, 
Dr. Bush further stated, in a letter dated October 28, 1969, as 
follows (R. 152-153): 
"Tt has been my impression that with this man's 

background he would be capable of training for bench 

work while sitting, as one might perform repairs on 

small electrical appliances, radio, TV, et cetera. It 

would be understood that in this type of work that 

actual handling of any heavy equipment or bending or 

stooping would have to be minimal and then very slowly 

progressed depending upon his tolerance of this type 

of physical activity. * * gw! 

In a letter dated December 5, 1969, Dr. Bush did state that he 

agreed with the conclusion set forth in Dr. Dow's letter of 


March 5, 1969 (R. 155); as the Board concluded, however (R. 19), 


that statement must be considered to be qualified by the state- 


ments contained in his previous letter of October 28, 1969. 


Furthermore, in determining the entitlement of an individual to 
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Additional evidence as to the jobs which an individual such as 


Ms. Bertamini is capable of performing, taking into consideration his 


physical and mental capacities, age, training, educational background, 
and work experience, is set forth in the reports of two vocational 
consultants, Daniel Sinick, Ph.D. (R. 129-131), and Sidney A. Fine, 
Ph.D. (R. 143-146). After reviewing the Board's file concerning 
Mr. Bertamini, Dr. Sinick concluded that Mr. Bertamini could perform 
werk at either the sedentary or light level (R. 129), that such jobs 

| 
are available in the Washington, D. C., area (R. 129), aw that 
Mr. Bertamini "might reasonably be expected to obtain" such a job 
(R. 129); he then went on to list two examples of jobs which he 


velieved Mr. Bertamini to be capable of obtaining and performing 


(R. 130-131). Subsequently, the Board's file, except for the report 


of Dr. Sinick and related correspondence (R. 138), was sent toa 


second vocational consultant, Dr. Fine, for evaluation. | Dr. Fine con- 


cluded, on the basis of the evidence in the file, that Mr. Bertamini 


is not able to engage in heavy work which entails lifting, pushing, 


pulling and carrying heavy objects, that he also probably cannot 
| 


Ragage in light work requiring frequent lifting and/or garrying of 

n 

objects weighing up to ten pounds, but that he does not have a 
atl 


i a a 
disability benefits under the Railroad Retirement Act, as under the 
Social Security Act, a "flat assertion by a doctor that a claimant 

| 
is disabled is of little, if any, assistance xR * especially where 


such an assertion is not supported by objective findings." 
| 


Gillispie v. Ribicoff, 204 F. Supp. 677, 679 (S.D. W. Va., 1962). 
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severe physical handicap "as far as leg and arm, hand and finger 
movement are concerned" (R. co He further concluded that 

Mr. Bertamini is capable of performing jobs which are classified as 
"sedentary" in nature, that such jobs are available in the Washington, 
D. C., area, and that Mr. Bertamini would most likely be given an 
opportunity to perform such a job (R. 144). After Dr. Fine's report 
was received at the Board's District Office in Washington, D. C., 

that Office contacted both the District Unemployment Compensation 
Board and the Virginia Employment Commission with regard to the avail- 
ability of the jobs suggested by Dr. Fine and reported that both 
agencies stated that they have "open orders for this type work now and 
were reasonably sure that they could place the applicant even with 


12/ 
his alleged disability" (R. 142). 


ee 
1/ The Board specifically determined that these findings by Dr. Fine 


represent a proper evaluation of Dr. Dow's report and are con- 
sistent with the other medical evidence in the record (R. 18-19). 
In his brief Mr. Bertamini contends that the jobs listed by 

Dr. Fine would not constitute substantial, regular employment for 
him because of the menial nature of those jobs (Pet. Br. 8-9). 
Thus, in essence, he is contending that in view of his past work 
experience, the vocational consultant has not suggested any work 
of a reasonable character that he is able to perform. In this 
regard it is sufficient to state that an individual is entitled 
to an annuity under Section 2(a)5 of the Railroad Retirement Act 
only if he is unable to engage in any regular employment; there 
is no requirement that the employment in which he can engage must 
be of a "reasonable character." See Labee v. Cohen, 408 F. 2d 998, 
1000 (C.A. 5, 1969); Martin v. Finch, 415 F. 2d 793, 794 (C.A. 5, 


1969). 
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On the basis of the foregoing it is evident that in the instant 
case the preponderance of the objective medical evidence and of the 
expert opinion evidence supports the Board's decision that | 
Mr. Bertamini's impairments, either separately or in coca are not 


shown to be such that he is unable to engage in any regular employ- 


ment. Cf. Moon v. Celebrezze, 340 F. 2d 926 (C.A. 7, 1965); 


Gotshaw v. Ribicoff, 307 F. 2d 840 (C.A. 4, 1962); Graham v. Ribicoff, 
295 F. 2d 391 (C.A. 9, 1961); Statzer v. Cohen, 297 F. Supp. 874 

(W.D. Va., 1969). Furthermore, this and other Courts have recognized 
that where there are conflicts in the evidence, it is for the adminis- 
trative agency and not the court to resolve such conflicts. 

Mitchell v. Gardner, 123 U.S. App. D.C. 195, 358 F. 2d 826 (C.A. D.C., 
1966); Galli v. Celebrezze, 339 F. 2d 924 (C.A. 9, 1964); Celebrezze v. 
Sutton, 338 F. 2d 417 (C.A. 8, 1964); Moon v. Celebrezze, 340 F. 2d 


926 (C.A. 7, 1965); Burdett v. Finch, 425 F. 2d 687 (C.A. $, 1970); 


| 
Martin v. Finch, 415 F. 2d 793 (C.A. 5, 1969). 


Here, however, despite the fact that the evidence, including the 
testimony of his own physician, shows that Mr. Bertamini is able to 
engage in at least "sedentary" employment, despite the fact that 
vocational consultants, particularly Dr. Fine, have identified specific 
jobs which Mr. Bertamini is capable of performing, and despite the 
fact that two employment agencies have expressly stated that such 
jobs are available and that they are reasonably sure that they could 
place Mr. Bertamini, still Mr. Bertamini has made no attempt to 


determine if he could obtain employment. Not only has he made no 


effort to secure employment, but, in addition, the record clearly shows 
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that he has no intention of making such an effort. Thus, Dr. Bush 
has reported that in 1966 Mr. Bertamini did not accept an attempt to 
evaluate his job potential by the rehabilitation group at The George 
Washington University Hospital (R. 152), and Dr. Bush has also 
advised that Mr. Bertamini has "very strong feelings" concerning the 
senfority rights, etc., which he would lose if he were to work for 
anyone other than the Washington Terminal Company (R. 95, 153). In 
this regard, it has been held that a claimant for disability benefits 
under the Social Security Act is not entitled to make no effort to 


secure employment and that a finding of non-disability can be sup- 


Roar by less evidence where the claimant has failed to make an 


effort to obtain employment. Campbell v. Gardner, 370 F. 2d 921, 922 
(C.A. 6, 1967); Gotshaw v. Ribicoff, 307 F. 2d 840, 845 (C.A. 4, 1962); 
Adams v. Flemming, 276 F. 2d 901, 904 (C.A. 2, 1960). These holdings 
are equally applicable to a claimant for disability benefits under 
Secgion 2(a)5 of the Railroad Retirement Act for, as was stated in 
pees v. Railroad Retirement Board, 375 F. 2d 915, 917-918 (C.A. 4, 


1967), the language and purposes of the disability provisions of the 


two Acts are essentially the same. 


2. The Decision In Light of the Applicable Legal Standards 


In addition to his contention that he is not physically capable 
of engaging in regular employment, Mr. Bertamini appears to contend 
further that even if he were capable of performing the jobs listed by 
Dr. Sinick and Dr. Fine, those jobs would not be available to him in 
view of the fact that in seeking such jobs he would be competing in 


the unskilled labor market with persons both younger and stronger 
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than he (Pet. Br. 8-9). In support of this contention, Mr, Bertamini 
quotes from the case of Duncan v. Railroad Retirement Board, 375 F. 2d 
915 (C.A. 4, 1967), wherein the Court held that once an individual 


seeking disability benefits under Section 2(a)5 of the Railroad 


Retirement Act has shown that he is disabled for work in his former 
| 
occupation, the Board must, if it denies the claim for benefits, 
present evidence in the record from which a finding can be made not 
only as to what the claimant can do but also as to what ealsioement 
poponcanctes are available to such a claimant in the geographic area 
in which he lives. This holding requiring a showing of availability 
of employment opportunities represents, as the Court specifically 
stated (375 F. 2d at 917), an application to disability cases under 
the Railroad Retirement Act of the standard imposed by that Court, 
and certain other courts, in disability cases arising under the 
Social Security Act, to the effect that an administrative denial of 
disability benefits is supported by substantial evidence Only, if the 
agency has introduced evidence identifying jobs in a particular 
geographic area for which the claimant might have a reasonable 
opportunity to be hired if he were to make a good faith effort to 
secure employment. See Gardner v. Earnest, 371 F. 2d 606 (C.A. 4, 
1967). | 
Although this Court has never expressly ruled on that, point, it 


did indicate in Mitchell v. Gardner, 123 U.S. App. D.C. 195, 358 F. 2d 


826, 830 (C.A. D.C., 1966), that it was of the opinion that the 


Secretary of Health, Education, and Welfare does not have the burden 


of showing, in order to support a denial of benefits, that a disability 
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claimant has a reasonable opportunity to be hired for designated 
jobs existing in the area where he resides. And that Congress did 
not, in fact, intend that the Social Security disability provisions 
be jnterpreted so as to impose such a burden on the Secretary was 
made abundantly clear when it amended Section 223 of the Social 


Security Act (42 U.S.C. § 423) by Public Law 90-248, Sec. 158(b), 


81 Seat. 868, to read, in pertinent part, as follows: 


"(d)(1) The term 'disability' means -- 

"(A) inability to engage in any sub- 
stantial gainful activity by reason of any 
medically determinable physical or mental 
impairment which can be expected to result 
in death or which has lasted or can be ex- 
pected to last for a continuous period of 
not less than 12 months; * * * 

kk KKK 
"(2) For purposes of paragraph (1)(A) -- 

"(A) an individual * * * shall be 
determined to be under a disability only if 
his physical or mental impairment or impair- 
ments are of such severity that he is not 
only unable to do his previous work but can- 
not, considering his age, education, and work 
experience, engage in any other kind of 
substantial gainful work which exists in 


the national economy, regardless of 
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whether such work exists in the immediate 


area in which he lives, or whether a 


specific job vacancy exists for him, or 


whether he would be hired if he applied 
13/ 


for work. * * *" [Emphasis supplied.] _ 


Congressional dissatisfaction with the interpretations being made by 
some courts in Social Security disability cases was also expressed in 
the }egislative history of Public Law 90-248. Thus in the Re ort of 
the Committee on Finance, Senate Rept. No. 744, 90th cong. lst sess., 
to accompany H.R. 12080, it is stated (pp. 46-49): 

"The present law defines disability (except for 


certain cases of blindness) as the ‘inability to engage 
in any substantial gainful activity by reason of any 
medically determinable physical or mental impairment 
which can be expected to result in death or which has 


lasted or can be expected to last for a continuous 


period of not less than 12 months.’ The committee 


recognizes and shares the concern expressed by the 
| 


Ia] Since the enactment Of these provisions on January 2, 1968, the 
® courts have recognized that the Social Security Administration 
is not required to produce evidence of gainful work opportunities 
for a claimant in the area where he lives. See, for example, 
Mullins v. Gardner, 396 F. 2d 139 (C.A. 6, 1968); Daniel v. 


Gardner, 390 F. 2d 32 (C.A. 5, 1968). 
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14/ 
Committee on We ’s and Means regarding the way this 


o HEE SS has been interpreted by the courts and the 


effects their interpretations have had and might have 


ie the future on the administration of the disability 


program by the Social Security Administration. ee * 
e studies of the Committee on Ways and Means in- 
icate that over the past few years the rising cost 

of the disability insurance program is related, 
clong with other factors, to the way in which the 
definition of disability has been interpreted. The 
committee therefore includes in its bill more pre- 
cise guidelines that are to be used in determining 
the degree of disability which must exist in order 
to qualify for disability insurance benefits. 
xk eK 

"The idea that the concept of the disabled 
worker has changed over time is given substance by 
@ reading of some of the court decisions on the 
stbject. As one court pointed out, by quoting 
another court, ‘once the claimant has shown in- 
ability to perform his usual vocation, the burden 
falls upon the Secretary to show the reasonable 


availability of suitable positions.' In another 


SS 
14/ See Report of the Committee on Ways and Means, House Rept. No. 


544, 90th Cong., lst sess., on H.R. 12080, pp. 28-30. 
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“case the court observed that ‘disability includes 
physical or mental impairment which not only pre- 

s 


vents one from obtaining a job, but from even being 


considered for it by reason of hiring practices and 


| 

: A tt ' : : , | 
, policies,'. In summing up its interpretation of the | 
| 


statute and the case law, one court said: 

The standard which emerges from 
these decisions in our circuit and else- 
where is a practical one: Whether there 
is a reasonably firm basis for thinking 
that this particular claimant can obtain 
a job within a reasonably circumscribed 


15/ 
labor market. 


kk Kk KK 


"The committee concurs with the statement of the 
Committee on Ways and Means instructing the Social 
Security Administration to report immediately to the 
Congress on future trends of judicial interpretation | 


of this nature. As a remedy for the situation which | 


has developed, the committee's bill would provide 
* 


15/ This statement appeared in Gardner v. Earnest, 371 F.| 2d 606, 


609 (C.A. 4, 1967), the case cited by the Court in a footnote 
in Duncan v. Railroad Retirement Board, 375 F. 2d 915, 916 

| 
(C.A. 4, 1967), as containing a "discussion of the Social 
Security Act standards, under decisions of this and other 


circuits." 
| 
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guidelines to reemphasize the predominant importance 
of medical factors in the disability determination. 

"xk & * While such factors as whether the work 
he could do exists in his local area, or whether 
there are job openings, or whether he would or 
would not actually be hired may be pertinent in 
relation to other forms of protection, they may 
not be used as a basis for finding an individual 
to be disabled under this definition. It is, and 
has been, the intent of the statute to provide a 
definition of disability which can be applied with 
uniformity and consistency throughout the Nation, 
without regard to where a particular individual may 
reside, to local hiring practices or employer 
preferences, or to the state of the local or 
national economy." 


Just as the legislative history of the Social Security Act 


denonstrates that Congress did not intend that the Social Security 


Administration be required to show the availability of job opportu- 
nities to a claimant in order to support a denial of disability 
benefits, so too does the legislative history of the disability pro- 
vigions of the Railroad Retirement Act demonstrate that Congress did 
nog intend that such a burden be placed on the Board. In 1946, the 
Railroad Retirement Act was amended to add an occupational disability 


ainuity provision, which is contained in Section 2(a)4 of the Act 
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16/ | 
(45 U.S.C. § 228b(a)4), as a supplement to the existing total and 


permanent disability annuity provision. 60 Stat. 727. This 1946 
amendment resulted from the passage of H.R. 1362, and the hearings 
. 

in the House of Representatives were on that bill. The ‘Senate com- 


mittee, however, held hearings on S. 293, a Senate bill which was 


"identical in every respect" to H.R. 1362. Report of the Committee on 


Interstate Commerce, Senate Rept. No. 1710, 79th Cong., |2nd sess., to 


accompany H.R. 1362, p. 1. During the Senate hearings on S. 293, 
Mr. Lester Schoene, counsel and chief witness for the railroad labor 


organizations, the proponents of the 1946 amendment, testified as 
le | 
follows with respect to the existing total and permanent disability 


| 
provision (Hearings before a Subcommittee of the Committee on Inter- 


state Commerce, Senate, 79th Cong., lst sess., on S. 298, p. 27): 
''e %* %& Under the present law a man can retire 


for disability only if he is so disabled as to be 
rendered completely incapable of doing the work of 
any job, that is, of any regular job, and that is. 
regardless of whether the individual has any | 
reasonable chance of getting the kind of work he 


would be physically able to perform. | 


kK eK KK 


"Of course, that is a very restrictive kind of 
disability, because we have in the railroad industry 


many people who, after many years of service in special 


eee — eae 
16/ Mr. Bertamini does not meet the age or the service requirement 


for the occupational disability annuity. 
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eccupations, become disabled to perform the work of 
those occupations and thereupon have no reasonable 
chance to get any other kind of work. So that for 
all practical purposes they are disabled to perform 


any gainful service when they are disqualified for 


“hae particular jobs. But under the present law 


that does not make them disabled. They must be so dis- 
bled as to be physically or mentally incapable of 
erforming the duties of any job." [Emphasis supplied.] 
The genate Committee on Interstate Commerce stated in its report on 
H.R. 41362, Senate Rept. No. 1710, 79th Cong., 2nd sess., p. 4: 
"The present law provides annuities in the case 
of disability retirements as well as in case of retire- 
ments for age. But under present law no disability 
is recognized unless the individual is permanently 
physically or mentally incapable of doing the work 
of any regular, gainful job. xe * 
"These provisions [the occupational disability 
annuity provisions] would remedy at least in part 


what is probably the most glaring deficiency of the 


present law. Men who have had long service in 
specialized occupations and then become disabled for 
work in those occupations are in every practical 
sense retired; yet under present law they must often 
eke an existence in destitution for years until they 
become eligible for an age-retirement annuity." 


[Emphasis supplied.] 


| 
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» 
1710, Part 2, 79th Cong., 2nd sess., P. 12): 


| 
In a Supplemental Report the same Committee stated (Senate Rept. No. 


"Page 19, lines 10 and following: This para-/ 


Under present law the only disability that is 


graph introduces the occupational disability feature. 
| 
| 


recognized is total and permanent disability to do 


any kind of work. If he is not so disabled, if he 


is only disabled for work in his regular occupation, 
he is considered able to work in some other occupation 


regardless of whether his training, age, and back- 


ground are such as to hold out any reasonable 


prospect that he could get other work." * * * 


{Emphasis supplied.] 


In any event, even if the Board did have the burdén of obtaining 


evidence as to the job opportunities available to Mr. Bertamini in 
the area where he lives, the record here shows that such burden has 
been met in the instant case. Not only did Dr. Sinick and Dr. Fine 
lis~ specific jobs which Mr. Bertamini is capable of performing, but 
ethey also reported that those jobs are available in the Washington, 
D. C., area, where Mr. Bertamini resides. Thus Dr. Sinick stated 
(R. 129): “I am able to conclude that there are jobs available in 
_the D.C. area which he is capable of performing and which he might 
“reasonably be expected to obtain"; at subsequent points in his report, 
gDr. Sinick set forth his reasons for concluding that the jobs which 


, he suggested would, in fact, be available to a person such as 


Mr. Bertamini (R. 130-131). And Dr. Fine stated (R. 144): 


-30- 

"T have checked my information with the relevant 
individuals of the D. C. Employment office, Virginia 
Employment Commission, Melpar, Atlantic Research and 
Burns Detective Agency. There is no question but 

hat there are jobs available in the categories I 


ndicated and that individuals with disabilities of 


' 
kertain kinds are hired for them. * * * It is not 


possible to say whether or not Mr. Bertamini will be 
hired on any given job. All that can be said is that 
on the basis of the data available he can most likely 
qualify and be given an opportunity." 
In addition to those reports, the Board's District Office in 
Washington, D. C., contacted two employment agencies regarding the 
availability of the jobs suggested by Dr. Fine and reported that 
both agencies "stated that they have open orders for this type work 
now and were reasonably sure that they could place the applicant 
even.with his alleged disability" (R. 142). 
The above evidence, it is submitted, furnishes ample support for 
a finding that there are jobs which Mr. Bertamini can perform and 
which are available in the area where he lives. See Gardner v. 
Gunter, 354 F. 2d 755 (C.A. 5, ene As has been stated, however, 
Ti] Te may be noted that the vocational consultant whose testimony was 
relied on in the Gunter case did not personally examine the claim- 
ant. Moreover, the Court in Chesonis v. Celebrezze, 248 F. Supp. 
9, 11-12 (E.D. Pa., 1965), expressly held that the fact that the 
vocational consultant who testified there had neither seen nor 
examined the claimant was immaterial. See also McKay v. Gardner, 


245 F. Supp. 739, 742 (W.D. Pa., 1965). 
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Mr. Bertamini has not made, and apparently does not intend to make, 
any effort to secure employment. In this regard, the Court's statement 
in Broussard v. Gardner, 382 F. 2d 278, 279 (C.A. 5, 1967), is 
strikingly appropriate: 
t "x * * The record discloses a back injury. It 


also discloses ‘moderate serious’ mental depression | 


leading from the back injury which prevented appellant 


from seeking a job. However, there was substantial | 


| 

medical evidence ample to support a conclusion that | 
| 

within the area where he would normally be expected | 


to work jobs existed within his determined capabilities 


for which appellant had a reasonable opportunity to. 


| 
compete in the manner normally pursued by persons | 


genuinely seeking work, * * * but he persisted in his 
position of not seeking a job. This warrants the 
conclusion that appellant's previous physical or 
mental impairment, if any, was not sufficient to 
prevent him from competing in the labor market or 
being hired to fill jobs which he could perform." 


CONCLUSION 


| 
Respondent Board respectfully submits that its decision should be 
| 


atfirmed. 
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